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I. IDENTITY OF PETITIONER 

Petitioner Potelco, Inc. is a Washington corporation that performs 

utility construction services. Potelco requests that this Court accept 

review of the Court of Appeals' decision, which affirmed the Board of 

Industrial Insurance Appeals' ("Board") decision upholding citations 

issued by the Washington State Department of Labor and Industries 

("Department"). 

II. THE COURT OF APPEALS' DECISION 

The Court of Appeals filed an unpublished decision in this matter 

on June 10, 2019. A copy of the decision is attached hereto as Exhibit A. 

III. ISSUES PRESENTED FOR REVIEW 

1. Are the certification and load testing requirements of WAC 

296-155-52901 inapplicable to a digger derrick being used in high-voltage 

utility work when the underlying substantive regulation applies only to 

cranes and digger derricks being used in construction and specifically 

exempts digger derricks being used in connection with high-voltage utility 

work? 

2. Does an employer exercise reasonable diligence in meeting 

the standards of the WI SHA and, specifically, the certification and load 

testing requirements for cranes in WAC 296-155-52901, when the 

employer: (a) reasonably believed it had rented and was using a digger 

derrick, and (b) was using the·equipment as if it was a digger derrick, not a 

crane? 

227643\00113\9868551 l.vl 



IV. STATEMENT OF THE CASE 

A. STATEMENT OF FACTS 

1. The Equipment 

Potelco, a utility contractor, was performing utility maintenance 

work on an existing utility line on NE 116th Street in Bellevue on 

November 6, 2015, as part of an ongoing job for Puget Sound Energy. 

(Hearing Testimony of Donald Bradley Solheim ("AR Solheim")' at 

54:17-19; Hearing Testimony of Dean Davis ("AR Davis") at 62:18-20, 

67:13-16; and Hearing Testimony of Steve Steedly ("AR Steedly") at 

80:10-11). As he was driving into work that morning, Donald Bradley 

Solheim, supervisor of the Department's crane safety program, noticed a 

brand-new looking vehicle with a bright-yellow nylon hoist rope2 on NE 

116th Street that caught his attention. (AR Solheim at 6:2-10, 19: 19 -

21: 1 ). This was being used by a five-person Potelco crew to perform high 

voltage utility work. (AR Davis at 64:8-65:11). 

Specifically, members of the Potelco crew were up in bucket 

trucks spreading wire, moving wire, and otherwise getting things ready to 

set electrical poles. (AR Davis at 65:12-20). The crew was using two 

digger derricks (including the one that caught Solheim's attention) and 

two bucket trucks to perform this work. (Id. at 65:21-23). Because he 

1 Citations to AR throughout this brief refer to the Appeals Record. 

2 Mr. Solheim described the hoist rope as "a table or rope that's on a drum, kind of like a 
fishing reel. It has a line on it and that line goes up through the boom down to the ground 
and whatever you're having to be picking up." AR Solheim at 21 :2-6. 

2 
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believed that Potelco was doing "highly dangerous work," Solheim 

decided to consult with the Department's high voltage supervisor before 

opening an inspection with Potelco. (AR Solheim at 21 :16-22:10). The 

high voltage supervisor directed Solheim to call Potelco to open the 

inspection, rather than interrupt the crew while they were performing their 

work. (Id.). Solheim did so, and came to the Potelco crew'sjobsite the 

following morning to begin his inspection. (Id. at 22:21 - 24). 

2. The Inspection 

As part of his inspection, Solheim took photographs of a piece of 

equipment that Potelco believed was a digger derrick, but that Solheim 

believed was a mobile crane. (See AR Hearing Exhibits 1-8; see also AR 

Solheim at 24:5-8, 25:20-21, 26:6-12, 36:20-22; AR Davis at 65:21-23, 

72:4-16; AR Steedly at 85:18-24, 91:9-12).3 This is the crux of the issue 

throughout the appeals of this matter. 

Solheim also discussed the crew's work and the equipment being used 

to perform.the work with crew foreman Dean Davis. (AR Solheim at 33:4-

12; AR Davis at 67:1-70:4). According to Davis, Solheim may have even 

referred to the equipment in question as a digger derrick. (AR Davis at 

69:3-5). During his inspection, Solheim located and photographed the data 

3 Throughout this and its briefing below, Potelco refers to the equipment in question as 
"equipment," "vehicle," or "digger derrick," which matches the terminology used by 
Davis and Steedly in their hearing testimony. However, during Solheim 's testimony he 
referred to the equipment as a "crane," or a "mobile crane," and the Department did the 
same in its briefing below. But both parties, at the hearing and in their briefing, are 
referring to the same single piece of equipment, even when referring to it by different 
names. 

3 
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plate. (See AR Hearing Ex. 3; AR Solheim at 34:1-19). The data plate, 

which was attached to the base of the boom near the equipment's operator 

station, indicated that the equipment complied with "ANSI/ASME-B30.5" 

- national standards applicable to mobile crane construction. (See id.; AR 

Solheim 34:5 - 36: 13). This surprised Potelco, because to the best of 

Potelco's knowledge, the equipment in question was a digger derrick, not 

a crane. (AR Davis at 72:4-16; AR Steedly at 90:16-91:12). Potelco's 

belief that the equipment in question was a digger derrick was reasonable 

because: 

• Steve Steedly, Potelco's Fleet Manager, who has over thirty years' 

experience in the utility trade, including over twenty years with 

Potelco, and is very familiar with equipment that Potelco regularly 

uses, such as digger derricks and cranes, rented, and later bought 

what he believed and was told was a digger derrick. (AR Steedly at 

79:25-80:5, 82:1-7, 85:18-89:7); 

• The rental contract from Utility One Source, which covered this 

equipment, listed it as a digger derrick. (AR Hearing Ex. 14); 

• Dean Davis, a Potelco foreman with over twenty years' experience 

in the utility trade, ran the equipment as a digger derrick. (AR 

Davis at 63:5-7, 76:16-25); 

• The equipment's hoist lines were switched to synthetic nylon at 

Potelco's request, in line with how Potelco planned to and did in 

fact use the equipment. (AR Davis at 66:6-16; AR Steedly at 

92:20-93:6, 126:22-127:8). Nylon lines have strictly been used on 

4 
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digger derricks in the electrical utility industry, as Solheim 

admitted. (AR Solheim at 55:20-56:1); and 

• The equipment had a pole claw attachment and an auger, both of 

which are typically used with digger derricks. (AR Solheim at 56:6 

-20). 

Potelco has both digger derricks and cranes in its fleet, and Steedly 

and Davis are familiar with both types of equipment. (AR Davis at 66:6-

16; AR Steedly at 87:8-89:6). But Potelco has far more digger derricks 

than cranes, and uses digger derricks more frequently for utility line work, 

such as the work that was being done at the time of Solheim' s inspection. 

(AR Davis at 66:6-16; AR Steedly at 87:8-89:6). At the time of Solheim's 

inspection, the equipment was the only digger derrick of its kind made by 

the manufacturer, Elliot, so the label on the equipment's boom did not 

raise concern for Steedly, or suggest that the equipment was anything 

other than a digger derrick - which is exactly what Potelco reasonably 

believed it had rented, used, and later bought. (AR Steedly at 100:8-101 :5, 

104:21-25, 127:15-128:9). 

As a result of Solheim' s inspection, the Department issued Potelco 

the Citation for an alleged violation of WAC 296-155-52901, which 

provides, in relevant part, that "all cranes and derricks covered in WAC 

296-155-52900 and not exempt in subsection (3) of that section, must be 

certified and proof load tested annually by an accredited crane certifier 

recognized by the department." However, digger derricks used for high­

voltage utility work are specifically and entirely exempted from the testing 

5 
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and certification requirements of WAC 296-155-52900. WAC 296-155-

52900( 4)(1); (AR Solheim 56:2-5). Further, WAC 296-155-52900, by its 

own terms, applies to "power-operated cranes and derricks used in 

construction". WAC 296-155-52900(1) (emphasis added). 

B. PROCEDURAL BACKGROUND 

Potelco appealed the Citation because Potelco: (1) was using the 

equipment to perform high-voltage utility work, not construction work, 

such that the relevant regulations did not apply, (2) reasonably believed it 

had rented and was using a digger derrick, and (3) was using the 

equipment as if it was in fact a digger derrick. A hearing was held in 

Seattle at the Board of Industrial Insurance Appeals (the "Board") before 

Administrative Law Judge Janene Sohng on January 27, 2017. Following 

the hearing, both Potelco and the Department submitted post-hearing 

briefs to Judge Sohng, who entered the Proposed Decision and Order 

("PD&O") vacating the citation. Judge Sohng agreed that Potelco could 

not have known, through the exercise of reasonable diligence, that the 

equipment was a crane and not a digger derrick. (PD&O at 5-7). 

The Department petitioned for review of the PD&O, and the Board 

reversed the PD&O and issued a Decision & Order ("D&O") affirming the 

Department's Citation. Potelco appealed the Board's D&O to the King 

County Superior Court. Following a hearing on April 20, 2018, Judge 

Karen Donohue affirmed the D&O and awarded statutory attorney's fees 

to the Department as the prevailing party. On May 11, 2018, Potelco 

timely appealed to the Washington State Court of Appeals, Division I, 

6 
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asking the Court of Appeals to review and vacate the Citation, or in the 

alternative, reduce the citation to a de minimis violation. Pote/co, Inc. v. 

Dep 't of Labor and Indus., King County Cause No. 17-2-24419-8 SEA, 

Notice of Appeal to Washington State Court of Appeals, Division I, 

Dkt. # 23. The Court of Appeals filed an unpublished decision in this 

matter on June 10, 2019. See Exhibit A. 

V. ARGUMENT 

Under RAP 13.4(b)(4), a petition for review will be granted if the 

petition involves an issue of substantial public interest that the Supreme 

Court should consider. This petition for review involves such issues. 

WISHA, an Act created for the "public interest," strives "to assure, 

insofar as may reasonably be possible, safe and healthful working 

conditions for every man and woman working in the State of 

Washington." RCW 49.17.010. To interpret WISHA regulations, 

Washington courts may look to the Occupational Safety and Health Act 

(OSHA) standards and consistent federal decisions. Wash. Cedar & 

Supply Co., Inc. v. Dept. of Labor and Indus., 137 Wn. App. 592,604, 154 

P.3d 287 (2007) (citing Adkins v. Aluminum Co. of Am., 110 Wn.2d 128, 

147, 750 P.2d 1257 (1998)). Similar to WISHA, OSHA has a stated 

purpose to assure worker safety "so far as possible." 29 U.S.C. § 65l(b). 

When Congress drafted OSHA it "quite clearly did not intend to impose 

strict liability: The duty was to be an achievable one ... Congress intended 

to require the elimination only of preventable hazards." WG. Yates & 

Sons Const. Co. Inc. v. Occupational Safety and Health Review Comm 'n, 

7 
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459 F.3d 604,606 (5th Cir. 2006) (quoting Horne Plumbing & Heating 

Co. v. Occupational Safety and Health Review Com'n, 528 F.2d 564,568 

(5th Cir. 1976)). 

This review will provide employers with guidance on when the 

Department may issue citations related to the testing and certification of 

power-operated cranes and derricks and the circumstances under which an 

employer exercises reasonable diligence in meeting the standards under 

the WISHA. This will impact how employers create work plans and train 

employees. Because the WISHA standards are specifically designed to 

promote the "public interest," clarification on these issues related to 

WISHA compliance involves issues of substantial public interest that the 

Supreme Court should determine. RCW 49.17.010. 

VI. CONCLUSION 

Potelco respectfully requests that the Court accept Potelco's 

Petition for Review because it involves matters of substantial public 

interest. 

DATED this 10th day of July, 2019. 

By: - -----~=---- t-........,,.- ~ ----
S k y la r A. She woo 
Attorneys for Appellant Potelco, Inc. 
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CERTIFICATE OF SERVICE 

I, Courtney R. Tracy, certify that: 

1. I am an employee of Fox Rothschild LLP, attorneys for Appellant 
in this matter. I am over 18 year of age, not a party hereto, and competent 
to testify if called upon. 

2. On July 10, 2019, I served a true and correct copy of the foregoing 
document on the following party, attorney for Respondent, via US Mail 
and addressed as follows: 

Robert W. Ferguson 
Attorney General 
Brennan J. Schreibman 
Assistant Attorney General 
1116 W. Riverside Ave., Ste. 100 
Spokane, WA 99201 

I declare under penalty of perjury under the laws of the State of 
Washington that the foregoing is true and correct. 

SIGNED at Seattle, Washington, this iOth day of July, 2019. 
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FILED 
6/10/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

POTELCO INC., 

Appellant, 

V. 

WASHINGTON STATE, 
DEPARTMENT OF LABOR AND 
INDUSTRIES, 

Respondent. 

No. 78433-1-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: June 10, 2019 

APPELWICK, C.J. - The Department cited Potelco for failing to ensure that 

a crane was certified and proof load tested. The Board of Industrial Insurance 

Appeals and the trial court affirmed the citation. Potelco argues that WAC 296-

155-52901 does not apply because it reasonably believed it was operating a digger 

derrick and not a crane, and it was not performing "construction work" as statutorily · 

defined. It argues alternatively that this court should downgrade the violation from 

general to de minimis. We affirm. 

FACTS 

In November 2015, Potelco Inc., a utility contractor, was performing utility 

maintenance work on an existing utility line on NE 116th Street in Bellevue. On 

November 6, Ronald Solheim, a crane safety supervisor with the Department of 

Labor and Industries (Department), drove by the worksite on his way to work. 

Solheim noticed some peculiarities with the equipment the workers were using. · 
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He notified Potelco that he was going to visit the jobsite for an inspection the 

following morning. 

Solheim went to the site the next day and photographed the equipment1 

Potelco had been using the day before. A company called Elliott Equipment 

Company manufactured the equipment, and its model number was 30105. The 

equipment had a nylon hoist line at its base, which Solheim testified was "very 

unusual on this type of crane." 

Potelco line crew foreman Dean Davis was present at the jobsite when 

Solheim did his inspection. Davis testified that he believed the equipment that 

Potelco was using was a digger derrick, not a crane. 

Of his inspection, Solheim stated, 

[W]hat caught my attention was that yellow hoist rope or hoist line. 
wanted to see exactly what it was because I'd only heard of one other 
mobile boom truck in the entire industry that had been approved to 
use the nylon type line for hoisting and that was manufactured by 
Grove. 

Solheim also photographed the manufacturer's plate, which was attached 

to the base of the boom near the operator station. This plate identifies the 

machine's serial number, load charts, manufacture date, whether it has an 

insulating boom, and the standard under which it was manufactured. Solheim 

testified that the Elliott 30105 complied with the ANSI/ASME-B30.5 standard.2 

ASME B-30.5 is a national standard that applies specifically to all mobile cranes. 

1 The Department refers to the equipment as a "crane," while Potelco refers 
to the same piece of equipment as "equipment," "vehicle" or "digger derrick." 

2"ASME" is an acronym for the American Society of Mechanical Engineers. 
"ANSI" is an acronym for American National Standards Institute. 

2 
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Solheim testified that all of the digger derricks that he has seen have been 

manufactured under a different standard. Solheim also testified that the load chart 

attached to the operation station for the equipment indicated that it met the ASME 

830.5 requirements. He stated that if the cran~ had been manufactured under the 

digger derrick standard, the load chart "would definitely be different." 

Describing how the piece of equipment that he inspected differed from a 

digger derrick, Solheim stated, 

[l]t doesn't have the right number, D115, on the boom or on the load 
charts. [A digger derrick] has a different size hoist line on the load 
chart than the one that I inspected. And so the [Load Moment 
Indicator (LMI)] would be -- information being put out by the LMI 
would be definitely different and require some modification to the 
computer, possibly. 

The outriggers on a Digger Derrick are allowed to be extended 
at three different positions which changes the load charts. The one 
[I inspected] is not allowed to be at three different positions. 

Solheim further explained that the different standards under which the two 

products are manufactured is a "definite indication in determining whether it's a 

Digger Derrick." Solheim testified that Potelco had both digger derricks and cranes 

in their fleet. 

Based on his investigation, Solheim determined that the Elliott 30105 was 

a "mobile crane with attachments," and not a digger derrick. Solheim testified that 

he asked Potelco for documents establishing that the equipment in question was 

a digger derrick as they claimed, but never received that information. Following 

Solheim's inspection, the Department cited Potelco for failing to ensure the Elliott 

30105 was certified and proof load tested, as required by WAC 296-155-52901. 

3 
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Potelco appealed the citation. Potelco argued that WAC 296-155-52901 

did not apply because (1) it was performing "utility work," and not "construction 

work," and (2) it reasonably believed it was operating a digger derrick and not a 

crane. In a proposed decision and order, the Board of Industrial Insurance Appeals 

(Board) rejected Potelco's argument that it was not engaged in construction work. 

But, it concluded that Potelco, through exercising reasonable diligence, could not 

have known that the equipment was a crane subject to WAC 296-155-52901, and 

vacated the citation. 

· The Department petitioned for review of the proposed order. The Board 

found that Potelco's work replacing utility poles was "construction," as statutorily 

defined. The Board also found the equipment Potelco used was a crane as defined 

by WAC 296-155-52902. Finally, the Board found that Potelco, through exercising 

reasonable diligence, could have known that the Elliott 30105 was a crane. The 

Board affirmed the citation. Potelco appealed the Board's decision and order to 

the superior court, which also affirmed. Potelco appeals. 

DISCUSSION 

Potelco makes three arguments. First, it argues that, because it reasonably 

believed it was operating a digger derrick and not a crane, WAC 296-155-52901 

does not apply. Second, it argues that, because Potelco was not performing 

"construction work" as statutorily defined, this court should vacate the citation. 

Third, it argues alternatively that this court should downgrade the violation from 

general to de minimis. 

4 
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I. Standard of Review 

This court reviews a decision by the Board directly, based on the record 

before the agency. Pilchuck Contractors, Inc. v. Dep't of Labor & Indus., 170 Wn. 

App. 514, 517, 286 P.3d 383 (2012). We revi~w findings of fact to determine 

whether they are supported by substantial evidence and, if so, whether the findings 

support the conclusions of law. ~ Substantial evidence is evidence in sufficient 

quantum to persuade a fair-minded person of the truth of the declared premise. 

kl We review questions of law de novo, including an agency's construction of a 

regulation, but substantial weight is given to an agency's interpretation of a 

regulation. kL, Proposed decisions and orders are not the decisions and orders of 

the Board-they do not become the official Board decision until the Board formally 

adopts them. Stratton v. Dep't of Labor & Indus., 1 Wn. App. 77, 79,459 P.2d 651 

(1969). 

II. Type of Equipment 

Potelco asserts first that it reasonably believed it was operating a digger 

derrick and not a crane, and, therefore, WAC 296-155-52901 does not apply. 

All cranes and derricks covered in WAC 296-155-52900 and not exempt in 

subsection (3) of that section must be certified and proof load tested annually by 

an accredited crane certifier recognized by the Department. WAC 296-155-52901. 

The crane statutes and regulations define "crane" as "power-operated equipment 

used in construction that can hoist, lower, and horizontally move a suspended 

load." RCW 49.17.400(5); WAC 296-155-52902. 

5 
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The Board found that the Elliot 30105 was a mobile crane.3 Potelco asserts 

that the "equipment at issue has all of the characteristics of a digger derrick, and 

the evidence presented would lead a rational, fair-minded person to find that 

Potelco reasonably believed it was operating a digger derrick." It claims that it 

ordered a digger derrick, was told that it had received a digger derrick, and 

"operated the equipment only as a digger derrick." And, Potelco contends that, 

other than the data plate, nothing suggested that the equipment was anything other 

than a digger derrick. 

Citing Erection Co .• Inc. v. Department of Labor and Industries, 160 Wn. 

App. 194, 248 P .3d 1085 (2011 ), Pote I co asserts that the Department fails to show 

how Potelco did not exercise reasonable diligence. In Erection Co., the court 

stated, 

"Reasonable diligence involves several factors, including an 
employer's obligation to inspect the work area, to anticipate hazards 
to which employees may be exposed, and to take measures to 
prevent the occurrence." Constructive knowledge of a violative 
condition may be demonstrated by the department in a number of 
ways, including evidence showing that the violative condition was 
readily observable or in a conspicuous location in the area of the 
employer's crews. 

160 Wn. App. at 206-07 (citations omitted) (quoting Kokosing Constr. Co. v. 

Occupational Safety & Hazard Review Comm'n, 232 F. App'x 510, 521, 2007 WL 

1544150, at *2) (6th Cir. 2007)). 

3 Potelco assigns error to the trial court's adoption of the Board's finding that 
the equipment was a crane, but does not argue this issue in its brief. This court 
will not consider an assignment of error where there is no argument in the brief to 
support it. DeHeer v. Seattle Post-Intelligencer, 60 Wn.2d 122, 126, 372 P .2d 193 
(1962). 

6 
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The Board found that Potelco, through exercising reasonable diligence, 

could have known that the equipment was in fact a crane that was not certified 

prior to being used in ·crane operations. The Elliott 30105's load chart stated that 

the equipment was a crane. The data plate and load chart both showed that the 

Elliott 30105 complied with the ASME 8-30.5 standard, which applies specifically 

to all mobile cranes, but not digger derricks. Elliott's company website identified 

the 30105 model as a "boom truck," which is a mobile crane. 

Furthermore, when Potelco first received the Elliott 30105, it had a metal · 

wire hoist line. The wire line was then switched to a nylon one at Potelco's request. 

Both Potelco's fleet manager and foreperson understood that companies use 

digger derricks to conduct high voltage work because they "generally have nylon 

ropes for winch lines, whereas cranes have steel winch lines." 

Potelco points to its employee's testimony to argue that it reasonably 

believed that the equipment was a digger derrick. It argues that "the truck had all 

of the unique characteristics of a digger derrick, such as an auger, the nylon hoist 

line, and pole claw attachment." But, we do not reweigh the evidence on appeal. 

Zarala v. Twin City Foods, 185 Wn. App. 838, 867, 343 P.3d 761 (2015). Instead, 

w~ view this evidence in the light most favorable to the party that prevailed before 

the Board-here, the Department. Frank Coluccio Constr. Co. v. Dep't of Labor & 

Indus., 181 Wn. App. 25, 35, 329 P.3d 91 (2014). 

Substantial evidence supports the Board's finding that Potelco, through 

exercising reasonable diligence, could have known that the equipment was in fact 

a crane and not a digger derrick. 

7 
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111. Construction Work 

Potelco argues second that, because it was performing utility work and not 

construction work, WAC 296-155-52901 does not apply. 

The Washington Industrial Safety and Health Act of 1973 (WISHA), chapter 

49.17 RCW, certification rule applies to "[p]ower-operated cranes and derricks 

used in construction that can hoist, lower and horizontally move a suspended 

load." WAC 296-155-52900(1)(a) (emphasis added). WAC 296-155-52902 

defines "construction work" as, 

[A]II or any part of excavation, construction, erection, alteration, 
repair, demolition, and dismantling of buildings and other structures 
and all related operations; the excavation, construction, alteration, 
and repair of sewers, trenches, caissons, conduits, pipelines, roads, 
and all related operations; the moving of buildings and other 
structures, and the construction, alteration, repair, or removal of 
wharfs, docks, bridges, culverts, trestles, piers, abutments, or any 
other related construction, alteration, repair, or removal work. 
Construction work does not include the normal day-to-day activities 
at manufacturing facilities or powerhouses. 

Potelco states that on November 6 and 7, 2015, it was replacing existing 

poles to raise power lines. It argues that this work does not qualify as construction 

work. And, it asserts that the work it was performing is more similar to the activities 

covered under WAC 296-155-52900(4)(t), which provides an exemption from the 

crane certification requirements for "[d]igger derricks when used for activities that 

are covered under chapter 296-45 WAC,[41 Safety standards for electrical workers." 

4 WAC 296-45 applies to "the operation, maintenance, and construction of 
electric power generation, control, transformation, transmission, and distribution 
lines and equipment." WAC 296-45-015(1). 
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The Board found that Potelco's work replacing existing utility poles 

constitutes construction as defined by the WAC. Potelco ultimately argues that it 

was exempt from the certification and load testing requirements because it · 

"reasonably believed" that it was using a digger derrick for activities covered by 

WAC 296-45, which applies to safety standards for electrical workers. But, this 

exception does not apply to cranes: "Cranes other than digger derricks when used 

for activities that are covered under chapter 296-45 WAC, Safety standards for 

electrical workers, or chapter 296-32 WAC, Safety standards for 

telecommunications are NOT exempt." WAC 296-155-52900(4)(t). We found 

above that substantial evidence supports the Board's finding that the Elliott 30105 

was a mobile crane. Thus, we do not reach the issue of whether Potelco was 

performing construction work, because it would not be exempt from WAC 296-155-

52900 regardless. 

IV. Violation Classification 

Alternatively, Potelco argues that this court should downgrade the violation 

from general to de minimis. 

There are several classifications of WISHA citations: willful, serious, 

general, and de minimis. See RCW 49.17.180(1)-(3); WAC 296-900-14010. 

Under RCW 49.17.180(3), 

Any employer who has received a citation for a violation ... where 
such violation is specifically determined not to be of a serious nature 
as provided in subsection (6) of this section, may be assessed a civil 
penalty not to exceed seven thousand dollars for each such violation, 
unless such violation is determined to be de minimis. 
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WAC 296-900-14010 provides that a general violation occurs where there 

are "[c]onditions that could cause injury or illness to an employee but would not 

result in serious physical harm." Under RCW 49.17 .120(2), the Department may 

develop procedures under which it will issue "a notice in lieu of a citation with 

respect to de minimis violations which have no direct or immediate relationship to 

safety or health." 

Potelco asserts that 11there were no injuries, accidents, or incidents involved 

in this inspection." But, actual injury is not required for the Department to cite an 

employer. See,~. Mowat Constr. Co. v. Dep't of Labor & Indus., 148 Wn. App. 

920, 931, 201 P.3d 407 (2009) ("Nor is the Department required to wait for 

someone to go deaf before citing the employer."). 

"The legislature intend[ed] to promote the safe condition and operation of 

cranes used in construction work by establishing certification requirements for 

construction cranes and qualifications for construction crane operators." RCW 

49.17.400; LAws OF 2007, ch. 27, § 1. Potelco's argument that the crane • 

certification violation has no direct relationship to employee ~ealth and safety fails. 

We affirm. 

WE CONCUR:· 
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